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Confronting Covid-19

Understanding the Worker Right to Refuse 
Unsafe and Unhealthy Work 

In Ontario-regulated workplaces

Monday, April 20, 11 am

Presenter
Presentation Notes
Welcome to the second in a series of webinars the Workers Health & Safety Centre is hosting on worker health and safety issues related to COVID-19. I am Wayne Galandy, a senior Training Services Representative with the WHSC —  Ontario’s only designated health and safety training centre, successfully operating now for more than 30 years.
 
We have been working hard to answer your COVID-19 questions individually and through information posted to our website. Questions regarding the worker right to refuse have been on the minds of many. Hence our decision to offer this webinar. So let’s get started. 




An overview
 The worker right to refuse unsafe 

and unhealthy work is a hard-won, 
fundamental worker right. This 
presentation will consider:
– How this right fits in the larger context 

of worker rights and employer 
responsibilities 

– Steps in a proper refusal

– Limits on refusals for some workers

– Examples of work refusals 

– Current Ontario Ministry of Labour 
response to work refusals.
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The worker right to refuse unsafe and unhealthy work is a hard-won, fundamental worker right. This presentation will consider:
How this right fits in the larger context of worker rights and employer responsibilities 
Steps in a proper refusal
Limits on refusals for some workers
Examples of work refusals 
The current Ontario Ministry of Labour response to work refusals.




Ontario focus
 Details set out in this presentation 

are focused on Ontario’s 
Occupational Health & Safety Act
(the Act). 

 The Act applies to almost every 
Ontario workplace except those 
governed by federal law – Part 2 of 
the Canada Labour Code.

 The Canada Labour Code applies to 
sectors with national scope –
generally crossing provincial and/or 
national boundaries. 
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Please note: Details of this presentation will focus on health and safety law as it applies to workplaces regulated by Ontario’s Occupational Health & Safety Act. (the Act) Although workers governed by federal law also have a right to refuse unsafe work. 

The Act and its regulations apply to almost every workplace in Ontario. 

Federal health and safety law is set out in Part 2 of the Canada Labour Code and the Canada Occupational Health and Safety Regulations . It applies to workplaces in sectors with national scope—generally those crossing provincial and/or national boundaries. 

Examples of these sectors include:
banking,
broadcasting,
federal public service,
pipelines,
postal contractors, 
interprovincial road transport,
air and water transport, and
rail transport.




The context
 Employers must provide a safe and healthy 

workplace. It’s the law. 
 Government inspectors must ensure that they do. 

It’s their job.
 Workers have won three basic rights: 

– 1. The right to know about the hazards they face. 
– 2. The right to participate in eliminating hazards. 
– 3. The right to refuse unsafe work.
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In a nut shell this is the context for the worker right to refuse.

We will revisit the Ministry’s responsibility at the end of this presentation. For now let’s take a quick look at employer responsibilities and then worker rights. The Ministry refers to this combination as the “Internal Responsibility System.” But let’s be clear the internal system in many workplaces only works when the threat of external enforcement from the Ministry of Labour is real. 



Employer duties
 Under the Act employers have the most extensive 

and significant duties to protect the health and 
safety of workers. 

 They have a general duty to “take every 
precaution reasonable in the circumstances for 
the protection of a worker”. 

 The Act and its regulations also specifically detail 
several employer duties, including the provision of 
information, instruction, supervision, and training 
to workers, their representatives and supervisors.  
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In the context of COVID-19, crisis or not, employer duties still apply.  

Under the Act employers have the most extensive and significant duties to protect the health and safety of workers. 
They have a general duty to “take every precaution reasonable in the circumstances for the protection of a worker”. 
The Act and its regulations also specifically detail several employer duties, including the provision of information, instruction, supervision, and training to workers, their representatives and supervisors.  





Reasonable precautions for COVID-19
 Employers should first examine all the ways in 

which workers may be exposed to COVID-19. 
 Then among other things, the infection control 

program should consider hygiene and cleaning, 
plus social distancing measures and other 
protections to combat potential exposures. 

 If personal protective equipment is deemed 
necessary, great care must be taken in its 
selection and use. 
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Our webinar scheduled for this Wednesday will provide detail on the principles that should guide the employer duty to take every reasonable precaution. When it comes to COVID-19. These are but a few considerations for a proper infection control plan. 





Worker right to know
 The employer duty to provide worker information, 

instruction and training can also be expressed as 
the worker right to know. 

 When it comes to COVID-19, knowing how 
workers may be exposed and what precautions 
should be in place, including training on safe use 
and fit of personal protective equipment is key. 
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The employer duty to provide worker information, instruction and training can also be expressed as the worker right to know. 

When it comes to COVID-19 this right is key. 




Worker right to participate
 The worker right to participate is best exercised 

through worker members on the workplace joint 
health and safety committee (JHSC) or worker 
health and safety reps. 

 Any assessment of the potential for COVID-19 
worker exposures, prevention measures and 
worker training should be conducted with the full 
participation of worker JHSC members or worker 
reps.  
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The worker right to participate is best exercised through those who legally represent them.

Any assessment of the potential for COVID-19 worker exposures must involve worker health and safety reps.  




Worker right to refuse
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When hazards like the COVID-19 virus are properly recognized, assessed and controlled, through meaningful worker participation and full employer responsibility, workers are secure in the knowledge everything that can reasonably be done, has been done. 

However, when hazards go uncontrolled – when worker concerns for their health and safety go unaddressed by their employer and/or supervisor – then the worker right to refuse becomes an important “back stop” so to speak. 



Steps in a work refusal – Stage 1
 The refusing worker 

must make it clear 
this is a refusal 
according to Section 
43 of the Act. 

 Workplace parties 
must then follow the 
refusal process 
outlined in S. 43. 
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So let’s review the steps to be taken in a proper work refusal. To begin, a worker can’t just walk off the job (not if they want to keep their job that is). 

The refusing worker must immediately tell their employer or supervisor they believe the work is unsafe. The refusing worker must make it clear this is a refusal according to Section 43 of the Occupational Health and Safety Act. Workplace parties must then follow the work refusal process as outlined in Section 43. 



A word on “reason to believe” 
 Under the Act a worker may refuse if they have a 

reason to believe any of the following are likely to 
endanger them: 
– any equipment, machine, device or thing the worker is 

about to use or operate; the physical condition of the 
workplace, and workplace violence.

A worker may also refuse if they have reason to believe 
the equipment, machine, device or thing they are about to 
use may endanger another worker. 
At this stage, reason to believe can just be a “gut feeling.”
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Under the Act a worker may refuse if they have a reason to believe any of the following are likely to endanger them: 
- any equipment, machine, device or thing the worker is about to use or operate; the physical condition of the workplace, and workplace violence.

A worker may also refuse if they have reason to believe the equipment, machine, device or thing they are about to use may endanger another worker. 

Please note: In this initial phase of a work refusal, reason to believe is an honest, personal feeling by the refusing worker – a “gut feeling”

Although biological hazards are not specifically mentioned in the Act, a workplace confronting a new virus such as COVID-19 reasonably qualifies as a “physical condition of the workplace” that may endanger a worker. As we will discuss in a few minutes, past experience supports this assessment. 




Stage 1 (continued)
 Yes, employer 

agrees the worker 
is endangered. 
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Where an employer agrees worker health and safety is endangered, the process can be relatively simple. Corrective action is taken and the worker returns to work. 



No. Employer disagrees worker endangered
If worker persists – Stage 2 begins
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It may also be that once the refusal is investigated internally by the supervisor and worker representative, and in the presence of the worker, all agree no corrective action is required after all. 

However, the worker can continue to refuse if they believe they have reasonable grounds to do so. At this point the refusal enters the second stage. 



A word on “reasonable grounds”
 Once a work refusal progresses to Stage 2 and a 

Ministry Inspector is notified, the worker must act 
on more than a “gut” feeling.

 The worker must supply “reasonable grounds” for 
their continued refusal. 

 In other words, the worker must relate some 
objective information for the continued refusal.

 This does not mean however, the information has 
to be correct.
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Once a work refusal progresses to Stage 2 and a Ministry Inspector is notified, the worker must act on more than a “gut” feeling.

The worker must supply “reasonable grounds” for their continued refusal. In other words, the worker must relate some objective information for the continued refusal.

For example, the worker may say they have reasonable grounds because they have been told the brakes sometimes fail on the forklift. In the current COVID-19 situation, a worker might say in their estimation social or physical distancing from the public isn’t sufficient to safeguard their health and safety.

In this continuing refusal however, the information the worker supplies does not have to be correct.




While awaiting a Ministry decision

 The right to refuse unsafe work 
is an individual right to refuse.

 However, the Act includes 
important safeguards in 
circumstances where the 
employer wishes to reassign 
the work which is the subject of 
the worker refusal. 
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Subject to the provision of a collective agreement if one exists, a supervisor may assign reasonable alternate work. This work must be during the worker’s normal working hours, in a safe place that is as near as reasonably possible to his or her workstation and available to meet with the inspector doing the investigation [43(10)]. Alternate work cannot be a punishment. 

The employer may assign another worker to do the refused work, but only if that worker is told that the work has been refused and the reasons for the refusal. This explanation must be done in the presence of the health and safety representative or a joint committee member who represents the worker, and if possible a certified member of the committee [43(11)]. 

The newly assigned worker may choose to perform the work or refuse it as well. The employer and worker representative must deal with each work refusal on its own merit. The Ministry of Labour inspector will conduct a separate investigation of the circumstances surrounding each work refusal. 



Stage 2 (continued)
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During their investigation, the Ministry of Labour inspector will talk to the employer, the refusing worker, and the worker representative [43(7)]. The Ministry inspector will provide a written copy of his or her decision to the employer, the worker and the worker representative [43(9)]. In practice, the written decision is often provided immediately following the inspection. But during this COVID-19 crisis, we have noted a delay in reaching some decisions. 



Stage 2 conclusion
 Not all work refusals 

will be investigated in 
person as this legal 
process suggests.

 Ministry often chooses 
to investigate work 
refusals by phone.

 Especially now with 
increased volumes.
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If the refusal is upheld, the inspector can be expected to issue various orders to the employer to correct the situation. 

At this point I should advise however, not all work refusals will be investigated in person as this legal process would suggest. For several years now the Ministry has often chosen to investigate some work refusals over the phone. 

We are given to understand this is especially the case now given the increased volume of reported work refusals during this COVID-19 crisis. 




Reprisals are unlawful
 The Act says an employer cannot discriminate 

against you, discipline you, or fire you for 
exercising your rights under the Act, including the 
right to refuse.

 But all these things can and do happen. 
 Union workers who experience a reprisal should 

contact their union.
 Non-union workers can contact the Office of the 

Worker Advisor, or the Workers Health and Safety 
Legal Clinic. 
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Under the Act, section 50 prohibits an employer or supervisor from discriminating, disciplining or firing a worker who has acted in accordance with the Act or sought its enforcement. 

A worker who suffers a reprisal may file a grievance if covered by a collective agreement or seek to have their complaint heard by the Ontario Labour Relations Board (OLRB). For help you can look to your union if you have one. If you don’t have a union, contact the Office of the Worker Advisor or the Workers Health and Safety Legal Clinic. (We will supply phone numbers for these organizations near the end of this presentation.)

If you are non-union worker who loses your job because of a work refusal one recent study shows you are unlikely to get your job back, but you might attain some kind of settlement. The average amount was $5,000. 

Details on Reprisal Study: https://www.whsc.on.ca/What-s-new/News-Archive/Workers-continue-to-pay-high-price-for-exercising-OHS-rights-study-en



Right to Refuse -- limitations
 All workers have the right to refuse. However, 

certain workers may not refuse work when:
– “a circumstance … is inherent in the worker’s work or 

is a normal condition of the worker’s employment”
– “the worker’s refusal to work would directly endanger 

the life, health or safety of another person.”

 The Act specifies the following workers are 
affected by these limitations: 
– Police officers, fire fighters and workers employed in 

the operation of a correctional or detention facility …
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Beyond these considerations, it must also be pointed out the Act places limits on the right to refuse for certain workers. To be specific, such a worker cannot refuse unsafe work “when a circumstance … is inherent in the worker’s work or is a normal condition of the worker’s employment” or “when the worker’s refusal to work would directly endanger the life, health or safety of another person.”

The list of workers affected by these limitations includes many workers deemed essential during the COVID-19 crisis. 



Limited Right to Refuse (continued)

 Other affected workers include: 
– Workers employed in a hospital, sanatorium or nursing 

home, residential group home, ambulance or first aid 
service, provincial laboratory or workers providing the 
following services in these facilities:
• Laundry, food service, power plant or technical 

service
Note: Teachers must also ensure students are safe before 
initiating a work refusal.
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Not a short list of affected workers. 



Limited rights do not mean no rights

 Regardless, these limitations do not negate the 
employer’s legal responsibility under the Act to 
take all reasonable precautions to protect the 
worker. Again, this means assessing the 
workplace for hazards and ensuring workers are 
properly protected from them.  

 When safeguards are not in place this group of 
workers can still refuse in some circumstances. 
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Regardless, these limitations do not negate the employer’s legal responsibility under the Act to take all reasonable precautions to protect the worker. Again, this means assessing the workplace for hazards and ensuring workers are properly protected from them.  
When safeguards are not in place this group of workers can still refuse in some circumstances. 





Examples
 “An ambulance officer [Paramedic] could not 

refuse to aid an accident victim because a 
dangerous circumstance exists at the accident 
site. The work refusal could directly endanger the 
health and safety of the accident victim.

 “However, an ambulance officer [Paramedic] 
could refuse to go out on a routine transfer or non-
urgent call if the ambulance vehicle had a safety 
defect, or if the officer was not provided with 
equipment to do the job safely.” – OPSEU Guide to the Act
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Consider this advice from the Ontario Public Service Employees Union to their members. 



Examples (continued)

 “An experienced medical lab technologist could 
not, in the course of regular work, refuse to handle 
a blood sample from a patient with an infectious 
disease. 

 “But the technologist could refuse to test for a 
highly infectious virus where proper protective 
clothing and safety equipment are not available.”

– Attributed to Ministry of Labour in ONA Guide to the 
Right to Refuse
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Here the Ontario Nurses Association attributes an example to the Ministry of Labour. What is key in both these is examples is the lack of reasonable protections are not “inherent” in their jobs. 



Actual refusals upheld
 During SARS outbreak in 2003 Ontario Nurses’ 

Association member refused work when assigned 
to care for a SARS patient without being properly 
fitted with the required N95 respirator. 

 Ministry of Labour upheld refusal, orders fit testing 
for the refusing worker and a plan to immediately 
fit test all workers in the facility. 

- Ministry of Labour report to SARS Commission and ONA 
Guide to Right to Refuse
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During the SARS outbreak, there was at least one work refusal exercised by a member of the Ontario Nurses’ Association that supports this assessment. The ONA member refused unsafe work when the employer requested she care for a SARS patient without being fitted with the required N95 respirator. The Ministry of Labour upheld her work refusal and ordered that this worker not be required to care for a SARS patient until she was properly fit tested with an N95 respirator. The Ministry ordered the employer to further comply with Section 10 of the Ontario Regulation 67/93 – Health Care and Residential Facilities (fit-testing section) and to develop a plan to immediately fit-test all workers.

This said, how SARS was handled in Ontario workplaces, particularly health care facilities was not a proud moment for this province. Forty-five per cent of Ontario's 375 SARS cases were health-care workers. Two nurses and a doctor died from SARS. The Ministry of Labour reported to the SARS commission they handled 54 work refusals related to SARS, 18 of which were made by workers in the health care sector. From the report the Ministry supplied the SARS Commission this is the only record of a refusal resulting in orders. 





Actual refusals upheld? 
 Ontario correctional officers refused unsafe work 

in various facilities when faced by suspected and 
confirmed cases of COVID-19 amongst inmates, 
and without the benefit of adequate precautions. 

 Conditions don’t allow for social distancing.
– The response? Canadian Press reports, “the ministry 

… allowed the guards to protect themselves,” OPSEU 
also bargained screening of guards and visitors for 
symptoms. Corrections policies changed to reduce 
prison inmate numbers. Story vague on which ministry 
responded and whether orders were written. 
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Ontario correctional officers recently refused unsafe work in various facilities when faced by suspected and confirmed cases of COVID-19 amongst inmates, and without the benefit of adequate precautions. 
Conditions don’t allow for social distancing, they argued.
The response? Canadian Press reports, “the ministry … allowed the guards to protect themselves” with face masks. OPSEU also bargained screening of guards and visitors for COVIS-19 symptoms. Corrections policies changed to reduce prison inmate numbers. The story was vague on which ministry responded and whether orders were written. 

Canadian Press story: https://toronto.citynews.ca/2020/04/10/ontario-jail-guards-battle-with-province-over-use-of-protective-gear-in-covid-19-crisis/

I should add that we understand there has been another set of recent refusals at the Queensway TTC garage. Eight workers are suspected or confirmed as having COVID-19. Among other things, the workers and their union, want Toronto Public Health to send a mobile unit to test everyone employed at the facility. The Ministry of Labour has yet to issue a decision. 

Source CP24: https://www.cp24.com/news/union-demands-mass-testing-at-ttc-s-queensway-garage-after-four-workers-contract-covid-19-1.4902411





Ministry of Labour enforcement 
activities during COVID-19

 No clear, publicly-released statistics or criteria for 
inspectors determining work refusals.

 Ministry statement reminds workplace parties of:
– “Employer obligations to protect workers from hazards 

as set out in [the Act] and the directives coming form 
the Chief Medical Officer of Health.” 

– Worker rights including the right to refuse
– Their Health and Safety Contact Centre
– Possible stop-work orders from the Ministry. 
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Unfortunately, we do no have clear picture of Ministry of Labour enforcement activities during this COVID-19 crisis. Publicly-released statistics or criteria for inspectors determining work refusals are unavailable. We have reached out to the Ministry of Labour asking for them, but have had limited success to date.


The Toronto Star did report on March 19, the number of unsafe work refusals across Ontario more than doubled in March as fears of COVID-19 infection in the workplace continue to grow. How many of these refusals were upheld and orders written we do not know.
Source: https://www.thestar.com/business/2020/03/19/fear-of-exposure-to-covid-19-at-work-on-this-rise.html

Caroline Mulroney, Ontario Minister of Transport reported to her constituency on March 30th, enforcement activities in the construction sector and the government shut down a GTA construction site for failing to uphold proper COVID-19 health and safety protocols. But other than the shut down order we don’t how much of this activity was related to COVID-19.
Source: https://carolinemulroneympp.ca/covid-19-update-caroline-mulroney-mpp-march-30-2020/

Most recently the Hamilton Spectator has reported on the fate of work refusals. Many refusals we are told are being denied. 
Source: https://www.thespec.com/news/hamilton-region/2020/04/16/ministry-has-dismissed-all-12-hamilton-area-covid-19-work-refusals.html

We do know however from government press releases they report “adding” 60 new special consultants to assist their efforts and have doubled staff supporting their Health and Safety Contact Centre to 50. That we know of these are not new hires, but the redeployment of staff. 

We also know rather than refusing unsafe work, many are calling into the Ministry with complaints, this is especially true of those with the limited right to refuse. Many calls are related to appropriate personal protective equipment. A Ministry representative says if no agreement can be worked in the workplace they are “doing their best to send someone to investigate.”

Finally, we have a statement from the Ministry of Labour which reminds workplace parties of:
- “Employer obligations to protect workers from hazards as set out in [the Act] and the directives coming form the Chief Medical Officer of Health.” 
 - Worker rights including the right to refuse
- Their Health and Safety Contact Centre
- Possible stop-work orders from the Ministry. 

You can read the full statement included at the end of our documents setting out safeguards for workers confronting COVID-19. These are available on our COVID-19 Resources web page. https://www.whsc.on.ca/Resources/Publications/COVID-19-Resources





Need further help? 
 Working during COVID-19 and concerned your 

employer is not taking reasonable precautions for 
your health and safety? You can contact:
– Your union representative if you belong to a union
– A worker health and safety rep in your workplace 
– Ministry of Labour Health and Safety Contact Centre:  

1-877-202-0008 (Instead of refusing, you can call with 
a complaint. And anonymously if need be.)

– Office of the Worker Advisor: 1-855-659-7744
– Workers Health & Safety Legal Clinic: 1-877-832-6090
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Need further help? Here are a few ideas. Don’t worry about taking down these phone numbers. We will be posting this presentation to our website later today. 



WHSC worker rights resources
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Be sure and visit our web landing page dedicated specifically to worker and their rights. https://www.whsc.on.ca/Resources/For-Workers
Our Frequently Asked Questions section is also a good source of information about worker rights and employer responsibilities you can find it at https://www.whsc.on.ca/FAQ
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Thank you! To learn more still…

Presenter
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Thank you all for joining today, I hope you found this information useful and that it serves to assist in protecting essential workers during this difficult time. 

If you can fill out a short survey I am sending now and submit it, this would be most appreciated. 

Again, for more information be sure to visit our COVID-19 Resources page. https://www.whsc.on.ca/Resources/Publications/COVID-19-Resources

Now I can take a few questions. Please understand though, I cannot give advice on the specifics of your situation. Good or bad, the Ministry of Labour and Ontario Labour Relations Board are the arbiters on merits of individual work refusals. I can really only clarify the process. This said, if you sincerely believe reasonable precautions have not been taken and your healthy and safety is in danger, then it is your right to refuse unsafe work. Follow the proper steps. Make sure your employer and/or supervisor know you are refusing unsafe work as provided under section 43 of the Occupational Health and Safety Act. I can’t guarantee an unscrupulous employer won’t discriminate, discipline or fire you anyway. Just the same, it’s your right, and most certainly, it’s your life. 
�A WORKPLACE PANDEMIC PLAN CHECKLIST »�SAFEGUARDS FOR WORKERS CONFRONTING COVID-19 »
GLOVES AT WORK: SAFEGUARDS FOR WORKERS CONFRONTING COVID-19? »�RESPIRATORY AND EYE PROTECTION AT WORK: SAFEGUARDS FOR WORKERS CONFRONTING COVID-19? »�CLEANING AND DISINFECTING: CONFRONTING COVID-19 »�LAUNDERING WORK WEAR: CONFRONTING COVID-19 »�EVALUATING DISINFECTANTS FOR USE AGAINST THE COVID-19 VIRUS »
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